as a logical interpretation and application of the standard.
Respondent concedes that all of the air was not coursed into
the return.  Further, petitioner has established a prim a f acie_
case by a preponderance of the credible testimony presented
to support the citation, and the respondent has not rebutted
this showing by the petitioner.- Accordingly, the citation IS
AFFIRMED.

Although I recognize the respondent's plight in attempting
to pacify certain State mining inspectors who insisted that
the cited battery charging unit not be moved from the location
where the inspector found it, this fact does not excuse the
citation, nor may it serve as an absolute defense to the cita-
tion, nor may it serve as an absolute defense to the citation.
However, I have considered this fact as mitigating the respon-
dent's culpability, and I have taken it into consideration in
negligence findings.

Good Faith Compliance

In their posthearing briefs, the parties include the
question of the validity of a section 104 (c) Order of Withdrawal,
No. 2015156, issued by Inspector Burnatti on January 19, 1983,
after he found that "little or no effort" was made to abate the
conditions which prompted him to issue his section 104(a)
citation, No. 2015155, on January 18, 1983.

Although the issue of "good faith" compliance is relevant
in this civil penalty case, the validity of the order is not
an issue here.  The question presented is whether or not the
respondent violated section 75.1105, as alleged in the section
104(a) citation, No. 2015155, issued by Inspector Burnatti on
January 18, 1983.  MSHA's proposal for assessment of civil
penalty is limited to that citation, and does not include the
order.  In short, I conclude that MSHA is bound by its plead-
ings, and may not now seek to expand on its civil penalty
proposal by adding the order.

In its posthearing brief, MSHA argues that the respondent
exhibited "bad faith" in abating the citation.  MSHA's conclu-
sion in this regard is based on the fact that Inspector Burnatti
issued a section 104(b) withdrawal order.  Further, MSHA asserts
that the inspector was never informed of respondent's abatement
efforts, nor was he informed concerning how many hours were
spent on the abatement work, or whether a work stoppage had to
occur in order to work on the abatement.
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